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Consequences of bribery

Bad for business

Bad for the brand

Bad for the country which is accepting the bribe

Bad for Australia



Source: PricewaterhouseCoopers, 2014 Global Economic Crime Survey: 

The Australian Story



Source: The Economist, 6 December 2014





Foreign bribery offence in Australia

Introduced in the Criminal Code (Cth) in December 1999

First charges not laid until July 2011

• two companies (Securency and Note Printing Australia)

• eleven individuals (former executives and sales agents of those companies)

These are to date the only foreign bribery prosecutions, and they are still 

ongoing

• one individual pleaded guilty (sentence: six months imprisonment)

• charges against one individual dismissed at Committal in 2012

• charges against another individual withdrawn in 2013



Criminal Code (Cth), s 70.2

A person is guilty of an offence if:

• the person provides, offers or promises to provide a benefit to someone 
that is not legitimately due; and

• the person does so with the intention of influencing a foreign public 
official in the exercise of the official’s duties;

• in order to obtain or retain business, or a business advantage, that is not 
legitimately due.

A benefit can be a non-monetary or non-tangible inducement – it is not 
limited to money or property.

The person receiving the bribe does not have to be the foreign public 
official him or herself.

The person paying the bribe does not have to be the person who obtains or 
retains the business or business advantage.



Penalties

Individuals

• maximum of 10 years imprisonment and/or fine of A$1.7 million 

Criminal Code (Cth) s 70.2(4)

Bodies Corporate

• maximum fine, the greater of:

– A$17 million; or 

– 3 times the value of the benefit (if calculable); or 

– 10 per cent of annual turnover for previous 12 months

Criminal Code (Cth) s 70.2(5)

Any profits obtained through foreign bribery could also be seized as 

proceeds of crime.



What is a bribe?

Bribery takes many forms:

• disguised agents fees

• payments made via third countries

• lavish expenses paid, such as travel, education and gifts

• political donations

• inflated or dummy tenders

• payments with no records made or no monitoring of agent activities



Who is a foreign public official?

Criminal Code (Cth), s 70.1

A foreign public official includes:

• an employee, official or contractor of a foreign government body 

(including a member of a military force or police force) or a public 

international organisation;

• an office holder under a law, custom or convention in a foreign 

country, or in a public international organisation;

• a member of the executive, judiciary, magistracy or legislature in a 

foreign country; or

• an individual who is or purports to be an authorised intermediary of 

any of the above.

Persons related to the Head of State/Head of Government/Minister?



Defences

1.  Conduct is lawful in the foreign public official’s country

There must be a written law in force in that place to benefit from this 

defence — cannot be  an unwritten or customary law/convention.

Criminal Code (Cth) s 70.3

2.  Facilitation payments

Facilitation payments are payments that are not considered to be 

bribes, and are therefore lawful.

Criminal Code (Cth) s 70.4



What are facilitation payments?

Criminal Code (Cth), s 70.4 — for the defence to be made out:

• the value of the payment must be minor;

• the payment must be made for the sole or dominant purpose of 

expediting or securing the performance of a routine government action 

of a minor nature; and

• as soon as practicable after the conduct occurred, the payer must make 

and keep a signed record of the payment setting out its value, date, the 

identity of the foreign public official and any other person directly 

involved in the payment, and particulars of the relevant routine 

government action.



What is routine government action?

• Action that is ordinarily and commonly performed by the official.

• Covers the granting of permits, licences or other documents which 

qualifies a person to conduct business in the foreign country.

• Also covers visas and work permits; mail collection and delivery; police 

protection; inspection associated with contract performance or transit of 

goods; and the loading and unloading of cargo.

Does not involve a decision about, or encouraging a decision about, 

whether to award new business, or to continue existing business, or the 

terms of a new business.



What is the difference?

The line between facilitation payments and bribes is often blurry

• no judicial guidance

The Australian Government strongly discourages Australian 

businesses and individuals from paying facilitation payments

• we encourage all companies to prohibit the payment of facilitation 

payments

The government is currently reviewing the facilitation payment 

defence



Facilitation payments: our advice

• Facilitation payments should be seen as a business risk, not a nuisance 
— and certainly not part of the costs of doing business in a country

– likely to be illegal in the country in which they are paid

– risk of prosecution in the local jurisdiction

– risk of prosecution in Australia

– risk of prosecution in other jurisdictions (e.g. US and UK)

– risk of loss of civil remedies relating to the relevant transactions



Managing the risk

What should you do if approached by a foreign public official for a 

bribe?

• Don’t pay

• Get legal advice

• Report the official to the official’s superior officer / local police

• Report the approach to the nearest Australian mission or DFAT HQ

• Keep records



Managing the risk

What should you do if your competitor is paying bribes?

• Don’t pay

• Report them

– to local authorities (in all cases)

– to the Australian Federal Police (if the competitor is Australian)

– to the nearest Australian mission or DFAT HQ (regardless of 

whether the competitor is Australian or from a third country)



Compliance systems and 

corporate culture

Effective internal compliance systems

• the state of an organisation’s compliance systems is broadly reflective 

of their legal risk and exposure

• good systems can provide the basis for a practical defence

• they can also protect against penalties or civil actions by shareholders

The best compliance systems are holistic, aimed at preventing, 

detecting and responding to bribery and corruption



Compliance systems and 

corporate culture

An effective compliance system is intertwined with corporate culture

Criminal Code (Cth), s 12.3:

• If intention, knowledge or recklessness is a fault element in relation to 

a physical element of an offence, that fault element must be attributed 

to a body corporate that expressly, tacitly or impliedly authorised or 

permitted the commission of the offence.

• ‘Corporate culture’ means an attitude, policy, rule, course of conduct 

or practice existing within the body corporate generally or in the part 

of the body corporate in which the relevant activities takes place.



Compliance systems and 

corporate culture

• Maintaining sound internal controls, ethics and compliance measures 

to prevent and detect foreign bribery should include:

– strong commitment from management for anti-bribery policies;

– policies which prohibit bribery, instil good account and record-

keeping practices, and manage the conduct of receiving gifts, 

hospitality, and donations; 

– training on a regular basis; and

– oversight and reporting mechanisms (including self-reporting 

mechanisms).

• United States v Peterson and SEC v Peterson



Due diligence

• Undertake due diligence on new business partners, agents, and tender 

processes.

• Transaction monitoring and auditing.

• Documented and well-known ‘warning signals’.



How we can help

We can:

• assist you avoid paying bribes and facilitation payments by raising the 

issue with senior officials in the relevant country;

• call for investigation / prosecution against corrupt competitors in their 

home jurisdictions; and

• pursue international initiatives to strengthen anti-corruption efforts in 

key Australian markets.

For us to be able to assist, we need you to:

• report corrupt approaches; and

• report corrupt actions of others.



International Initiatives

OECD

• OECD Convention on Combating Bribery of Foreign Public Officials 

in International Business Transactions (1997)

• Working Group on Bribery in International Business Transactions

United Nations

• United Nations Convention against Corruption (2003)

• Conference of Parties and Implementation Review Mechanism

APEC

• Anti-Corruption and Transparency Experts Working Group

G20

• Anti-Corruption Working Group / G20 Anti-Corruption Action Plan

Financial Action Task Force



Further information

DFAT: Measures against corruption

http://dfat.gov.au/issues/measures-against-corruption.html

AGD: Crime and corruption

http://www.ag.gov.au/CrimeAndCorruption/AntiCorruption/Pages/default

.aspx

Online learning module for foreign bribery: 

http://www.ag.gov.au/CrimeAndCorruption/Foreignbribery/OnlineModul

e/index.html

Email us at transnational.crime@dfat.gov.au


