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INVESTING IN MINERAL RESOURCES
IN AFRICA

> Why legal due diligence is required ?
> Legal complexities and their impact on project documentation

By Guillaume P. BLANC
B.Sc.Pol., B.A, M.A, Postgrad.Dipl.Arts, B.C.L, M.C.L (LLM), Postgrad.Dipl. International Business Law

Avocat a la Cour de Paris (France)
Solicitor of the Senior Courts of England and Wales (UK)

Registered Foreign Lawyer (not admitted in Australia), (Western Australia)

GREEN LEGAL LAWYERS, Perth, WA, Australia



INVESTING IN NATURAL RESOURCES IN AFRICA

Overview — Summary

=  Why due-diligence matters?
= A complex African legal matrix — conflict of legal systems

= A complexinternational legal matrix — international v. national rules

= A complex contractual / permitting legal matrix — contracts v. permits

= A complex contractual matrix — conflict of agreements

= A complex governing law matrix — conflict of laws
= Whatis the impact ?
= Legal restrictions on agreements — contractual personal rights

= |egal restrictions on property — ownership rights
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Why due-diligence matters?

- Africa is a mosaic of countries, languages and legal systems
- Africais a region of high-level political instability and conflicts
o Artificial boundaries resulting from decolonisation
o Secession risks (Sudan, Morocco, DRC, Nigeria)
o Succession of coups / Governmental instability
o Arab spring
- The environment of deals and investments is uncertain
- The decision-making leaders, property owners, JV partners will change
- The legislative as well as constitutional framework will change

- There are risks that there will be disputes with at least one Government, one
local JV partner, local shareholder or local contractor



Civl law
Customery law

- A complex Africal legal matrix
Source : www.juriglobe.ca - Africa is a mosaic of legal systems and traditions

INVESTING IN NATURAL RESOURCES IN AFRICA

Not one single rule:
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Not one single rule: - A complex international matrix
National v. Supra-national rules National v. Sub-national rules

Monetary Policy of Regional Monetary Unions Federalism constraints
e.g UEMOA, BCEAO and FCFA control Ex. Nigeria
OHADA Business Law Harmonisation Regionalisation
International Treaties governing arbitration + Decentralisation
investment protection Black-empowerment process
In respect of natural resources: Progression of recognition of native
Impact of the international Law of rights
the Sea (UNCLOS) on resources located in
offshore maritime areas
- Harmonisation of mineral laws

e.g UEMOA Mining Code
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Not one single rule:- A complex legal matrix : contractual v.non-contractual rules
- Are project agreements insulated from national legal systems?
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Not one single rule:

Need to
secure
approvals
necessary to
develop the
projects and
exit at the
end of the
project or
transaction
cycle

- A complex permitting legal matrix

- Involvement of the Host-State institutions (sovereign risks)

LEVELS OF

Parliamentary
Approval

Constitutional
reforms

Annual Finance
Acts

Legislative
reforms
Approval
thresholds, Laws
or Ordinances
required for
approval of State
Agreements

APPROVAL

Ministerial approval

Regulations and

secondary legislation
Permitting / Licensing /

Resources
Direct or indirect

change of control of
local company, change

of ownership of
licenses

Extend period of
Licenses / stability
Permitting
(Environment)
Tax rulings
Immigration /
employment

AND

Administrative approvals

Negotiation with
state owned
companies
Procurement laws

and privatisation /PPP

Access to land and
water
Access to energy

Access to transport

(sea, air, railways,
roads)

CONTROL

Supreme Court /
Judiciary

Control on
Constitutionality
of Laws

Role in
enforcement of
arbitral awards
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Not one single rule: - A complex contractual matrix
- Different agreements — Different parties — Different governing laws

SPONSORS

HOST OFFTAKER

PRE-COMPLETION GOVERNMENT

GUARANTEE,
SUBORDINATION
AGREEMENT &
PLEDGE OVER INVESTMENT
SHARES IN
BORROWER

OFFTAKE

EQUITY AND CONTRACT

CONCESSION SUBORDINATED
AGREEMENT LOANS

PROJECT LS?E%I: RA#? Borrower CONSTRUCTION EPC/EPCM
CONTRACT
LENDERS DOCUMENTS (SPV) CONTRACTOR

SECURITY POWER
SHARING HEDGING PURCHASE

AGREEMENT CONTRACT AGREEMENT

MINING
CONTRACT

PROJECT ASSETS & MINE
HEDGE UTILITY/IPP RIGHTS (INCLUDING

CONTRACT
PROVIDER CONCESSION & ORS
LICENSES)
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Not one single rule: - A complex governing law matrix
- Conflict between secular / sharia law
- Conflict between civil law / common law

Example: Construction contracts in Egypt —Impact of Egyptian Civil Code

and mandatory provisions in respect of:
- Applicable Law / Governing Law
- Decennial liability (Contractor and Engineer jointly liable)
- Liguidated damages v. penalties
- Doctrine of Changed Circumstances (Imprévision)
- Unilateral termination
- Obligation to negotiate in good faith
- Distinction commercial / administrative contracts
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WHAT IS THE IMPACT ?

Legal restrictions in terms of agreements / personal rights

» Contractual freedom of the parties
» Choice of the Governing Law

» Assignment of Contracts

» Arbitration clauses

» Enforcement of arbitral awards
»Shareholders’ agreements
»Security devices

»Insolvency

» Transport

In OHADA Member States :

» Governed by OHADA rules
» Governed by OHADA rules
» Governed by OHADA rules
» Governed by OHADA rules



WHAT IS THE IMPACT ? Legal restrictions in terms of property rights

MINERAL OWNERSHIP CORPORATE OWNERSHIP

Reserved rights / State’s
rights

Mineral titles held or
jointly held by the State
No mineral title

Titles non-divisible
Titles non-leasable
Titles non-assignable
Titles non-mortgageable
Assignment or lease
subject to prior
Governmental approval
(CP to the sale or lease)
Capital gain tax

Finder Fee

Geological Survey Fees
Samples control

State controlled mineral sector / impact of
privatisation

State controlled energy & transport sector
Control over joint-ventures and non-incorporated
companies

State ownership / shareholding participation into
project companies (free carried interest / not
diluted)

Mandatory representation on the Board

Black empowerment process / local executives
Restrictions on share acquisition and transfer
Restrictions on external / intra-group loans with
related parties / foreign shareholder loans
Restrictions on repatriation of funds (i.e. dividends,
management fees / capital / interests)
Restrictions on offshore bank accounts in foreign
currencies to pay for imported goods




Disclaimer

This presentation contains genetral statements and not legal opinions or advice.

Neither the speaker nor Green Legal are delivering legal advice under this document, and shall be responsible for decisions taken by readers who
may rely on this document.



